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UNITED STATES DEPARTMENT OF AGRICULTURE

BE:FORE THE SECRETARY OF AGRICULTURE

IN re: Docket #AO-F&V-991-A3; FVG3-991-01
FR Doc. 05-03481 (70 Fed. Reg. No. 36, Page 90GO)
February 24,2005

AN1IEUSER-BUSCH caMP ANIES, INc.
RESPONSE TO REOUEST FOR ADDITIONAL ARGUME"N'l"

In the February 24,2005 federal Register,! USDA sought additional argument relating
to the establislunent of an appropriatc representative base period for the allocation of initial base
under a proposed marketing agreement and order concerning hops grown in V,7a."hington,
Oregon, Idaho and California.

No Evidencc in SuDDorl of ,Representative Base Period Using More Recent Years

Allheuser-Busch must initially question the statement in the lJSDA comn1Ulllcation that
"[t)he hearing record also contained testimony supporting a representative base period using
more reccnt years." We question the existence of such testimony. We believe order proponents
universally supported abase period from 1997-2002. Opponents ofthc order, ofcoursc,
universally desired!lQ base period at all because they do not want an order. Som~ opponCnL.:i
may have testified that, hypothetically, if an order were to be imposed on them, they v".ould want
a basc period that included thc three most recent growing seasons. Such testimony by
detctmined opponents to thc order's YC1"y exist~ce Cal'Ulot be characterized as evidcnce
supporting cca representativc ba.~e pcriod using more recent years." In cffcct, the opponents'
statements wcre conditioned on the ,~xistence of an order they do not want to exist, and,
fortunately, that condition has not bcen met.

Process of Seekin Additional Ar estionable

Anheuser-Busch also questions the appropriateness and validity of seeking additiol1al
ar-gttment outside of {he hearing process where it is not subject to rebuttal and questioning by all
of the parties. It is our undcrstanding that public hearings, along with the rebuttabJe post-
hearing briefings, are the only appropriate methods of obtaining and hearing the cvidence and

arguments.2

I Vn!Un1C '/U, Number 36, pagc 9000.
2 The s\1bn\i~ions bcing su!icitcd are in ctl"cct a serics of e1: part.- COnU11un1otions. Soc S U.S.C. §§ 5S6.S57; 7 U.S.C ~ 608c(3), 4; :' l:tl{. §
91)Q.4. 5 V.S.C. § S56(c) (a-anscript alld exhihi~ consti~ulc cxclu.jv~ rccord fur dccision); 7 C.F.R. § ?()()8(b) C'"Facttla] rnalcnal O(}I~ lha11 that
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~on of ProDosed Or~

The central feature of the proposed order would be an allotment program under which
hop growers would be allocated "allotment base" established by their highest aIlliuaJ prolluction
in any given year during the 1997-2002 period.o To be eligible to receivc:J allotmcTlt base, a
grower woutd have to have produced hops in either the 2001 or 2002 crop )'car. To dctemlinc
a11otInent base under the proposed order, production would bc measured in pOUIlds ofalplla acid,
rather tllan pounds of hops, except that production of varieties with an alpha acid content of 10
percent or less would be considered equal to 10 percent of pounds of hops produced. i

Each year, the HAC would determine a marketing policy for the ensuing crop yeaJ..~; If
the HAC detcnnined that there was a need to limit the quantity of alpha acid to be sold, it would
rccommcnd to thc Secretary of Agriculture a "saleable quantity", i.e., the total quantity of alpha
acid pernlitted to be sold by the U.S. hop industry as a whole. Upon acceptanc:c by thc Secretary,
the total saleable quantity would be allocated pro rata among growers holding allotmenr base.
For exanlpJe, if the saleable quantity were set at 50% of the total allotment base held by al] hop
growers. each grower would only be peffi1itted to sell hops to a maximum of 5':)% of that
grower's individual allotment basc. Any additional sales would be prohibited by law.

Ya!ue of B~~

This would effectively create a cartel of American growers because the all10unt of hops
tl1at could be marketed in a given year would be decided by the HAC (just as the amolmt of oil to
be marketed by OPEC member countries is decided by OPEC). As even proponent committee
mernbers admit, allotment base would also become a commodity whereby growcrs who needed
allotment base to sell their crops would have to buy or rent it from growers without demand for
their crops.9

2

adduced at tilt: hearing or subject 10 officiall1otlc.: ~ha11 /lot be a]Juded to thcr~in, Imd in anYC3Se, shllli not bc con:sidered j'111'1: fU!T11ulatiQ'1 of
The mari<cting IIgrccmenl or marketing order.")
:I Thc proposal would also authorize pToduction researcl:l, market research and development proj~t:t!i USD.4. ..\MS Ne~"S

~eleas~ No. 210-03.
4 rd.

sId.
II Propo~cd Ord~r § 991.S3{a).
7 rd. An aJtcmatlve proposal would allocate allotment bQse using actual alpha acid content oftllc v2rietics prod'.!ccd.

68 Fed. Reg. at 44252 (proposal 9).
S Proposed Order § 991.50.
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Indeed, there was substantial evidence provided by proponents and op'ponents alike that
the value ofbasc allotments could, and probably would, be substantial.]O Proponents
acknowledged, and even asserted, that base allotments would have a substaIltial valuc,
presumably because this would be a selling point for the proposed order for those growers who
want to exit the industry by selling all of their base allotment, or: who anticipate selling excess
basc as a valuable commodily.!] Indeed, there was evidence during the hearing to the ~[fect that
the order is viewed as an "exit strategy" where exiting growers with insufficient dema:Ild l{)T their
hops will receive artificially-created value in the fonn of payments [or base allotlnents nceded by
other growers to meet demand for: their hOpS.12

Base Period Altemativcs Irnvact a Primary Reason for Q11yosition and Support

Growers opposing the order appear to generally oppose it for one or more ofthc
fol10wing reasons:

They have successfully expanded their production over the past ycars to mcet
demand; they would have to acquire base to maintain or further expand their hops
production to meet their existing contract obligations or to supply ncw buyers.

2 Their belief in the frce market and desire to retain the ability to make decisions
about how much and what hops to grow outweigh any inclination or jncentive
they might have to attempt to collectively manipulate the markct. Thesc opinions
are generally rcinforced by the related conviction that an attempt to restrict
production by a U.S. hop cartel producing only 22.5% ofthc world's hops I:;

would merely result in higher sales of foreign hops.

Proponent growers appear gcncral1y to support tht: order for one or more of the following
reasons:

1 Their production has generally (although not univcrsa11yJ4) dcclinel1 ovcr lhe past
years; they would have basc to sell undel- the proposed order.

2. Their belief that the hops market can be collectively restricted in a marulcr to
achieve "fair" (i.e., higher) prices outweighs any inclination or incentive thcy

10 Sn"ljth Tr. 3~-!6. 346-47 (b~ I;Q6t as mUCh as $3.25 per Ib, under old order; aroma hop growers <:ouJd fact: in(:rcased
cO3tS from acquirulg base); Roy Tr, 1605, 1614-15 (base will create incr~ased costs for some grow=~; order ~'uuld he
inequitablt: lit outset because somc grower3 will have to buy base); FolweU Tr, 909-10 (cCimpetitive disadva11tagt:
betwccn on~ American grower having to buy base and one sclling base; the competitive rli..advantQgc could b~ ,
I::XO!l;eroated by reinveSllI1cnt of base sales by sellers of base); Annen Tr. 748 (any saleable set bell)w 85% would rcquue
his opcration to b1.\Y ba8<:'); RieITr, 2357 (pQtential bidding WRr for be.si:); DesmarBis Tr, 2383 (pott:ntia11y high CU5t fur
base); GO()(ling Tr. 477-78 (Prcsident af Idaho Hop Growcrs' Association testified order would unf"airly ad.! costs t,') hi!)
opcration bccause it would have to Q(;quire basI:; he had to acquire base under the previOU5 ordcr ~rjc1 il hurt hi",
operation; cost ofba~ was $1 }'I(:r lb. in 1979); ObcndorfTr. 498 (plans to expand, bLJt would havc: to acquir~ h~sc

which would bc uneconomical).
II Slnith Tr. 336,346-47; Roy Tr. 1605, 1614-15; Carpcnter Tr. 97, 105.06 (potcntial for basc purc11a~cs exist$;
concern that substantial cut in sale.able will UClcreaac CQst ofb~c); Scrres 2025 (cxpaIlding producer ~"Qu1d tnust ill{ely
have to buy a lot ofbasc in the event of Q drastic cut in the salcable quantity),
12 Ex. 23 at 2, Sce 3lso Charlcs Stauffer Tr. 1760-61 ("Why should the responsible grower pay the price for th('

irresponsible grower?")
IJ 1)r. RAy Folwell'fr. 894 (S-~ million Ibs. produced in the U.S. Y§.,. 239 million Ius. ",'orldwidc) ,
10 I'or cxamplc:, a proponcnt who ha... cxpanded prOOllction Q"CT the pil~t tcw Yf::!rs may !;Ti11 SLlppor1 th~ order bCC3US~ 1)[ hI.! hcli"r \hil! th',: HAC

call sufficicntly raltit: tJ1C price of hops by ~...tricting supply to oul~.~jgh the incrC3scd coslI; frOt11 aC'1uiring base

3
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might have to operate under free market conditions. This beli<~f necessarily is
either grounded on the opinion that a U.S. hop cartel producing only 22.5% ofthc
world's hops could somehow Erofitably restricl production (i,e:., sufficiently raise
price to offset reduced sales and higheT costs caused by base purchases), or that
they (or some association of which they aTe a member) Cml profitably opeTate
under restricted production conditions.

For both sides, the first rationale is impacted by the base period that is chosen. Proponents
whose production has declined ovcr the years will not receive as much of a wealth transfer fronl
expanding producers if the base period is modified to include the most reccnt years.
ConclUTently, opponents as a group presumably wou1d not have to buy as much base undcr this
proposal as they would have to ifthc ba..,e period were 1997-2002. 'lnc outcome would be "half
a loaf' COl- proponents, and less (but still substantial) pain for opponents_IS For these Te~sons,
opponents should continue to be against ~ base period at all while most proponents would
support the 1997-2002 base period. The only proponents who should be in favor ofthc
altemativc ba."e period would be:

.Proponents who perceive this request for additional argument as a tlu-eat to a proposed
ordcr with a 1997~2002 basc period and who would be willing to accCf,t a half-loar
mca.c;ure.

Proponents who support a hop cartel) but who might also have to buy base under t.11C
proposed order's 1997-2002 base pcriod.

2.

Ordcr Would Continue to be Inea1!i.!~

The fact that therc would be an inequitable distribution ofwealtb to "winners" (declinjng
producers) from "losers" (expanding producers) would not change. These paytllents would
continue to constitute a substantial extra cost for growers having to acquire base al10tn1cnts, and
an unfair windfall for growers with excess base to sell, growers who would receivc that basc for
nothjng.16 In the mcanwhile, the only "value" created by the proposed order would bc merely
the inequitahle redistribution of wealth from expanding growors needing b~e to declining
growers with excess base, with no net increase in industry wealth. I? We continuc to belie\.c as a

matter of basic fairness, that it would be inappropriate for the U.S. government to krlo\vingly

" Thc only partics who would truly suppon the 41tcrn3tive b~t period w/Juld be those ~poncnts identified in thc pre\'iOUb foam,")!;: i.l;. lhusc
who ~'ant to r!:-'mct production. but who might also hIlvc to buy base when production is restricted. linner the ,,11~3civr: b3.So! pml>J. SI..:h
producc:rs might not have 10 buy, nT might not havc to buy as much, bSiC.
1& Proposed Ordcr § 991.53(a).
17 Proponcnts conceded ill te$timony thlit these base transfers would be irlequitable. ~ note 61. ~I.§Q ('iOtsseling
Tr. 606-07 (Mr. Gasseling testified tllat hc does not know of any type of mandatory program that is f..Ur to C.CryOJ1~ -

thaI. thcre are going to },)(: "some people hav(: a certain situation that's not going to benefit them"); Id. at 188::1 (nOQ11g
incquities -under previous order); (:a.-pentcr 'J'r. 105 (would o!,pear to be inequitable that a gtu\I,.t:r who has e_xp~;)dcd
and has betn competitivc would have to pur<.~hase base from another grower); Duanc Desserault '['f. 2293-94, (grower
down fron1 300 to 100 acres would receive baE;e from production over 300 aCI.t:~; might increase acre~ge at cxpel'~ of
current grower having to cut acreagci would have to think about whether that is (roT; later noted rJ1at expanding grower
havUlg to buy ba$~ 8?OU1~.11~Vt: to share burden borne by Mr. Desserault for hops that he has not grO\l,l1 over tile past
3-5 years due to hIs mablllty to find fI market for those hops). Of course, npponems agreed, Annen TI", 216() It}, il"lk~ it
would be ltn-AmeriCM to have to buy baSt: tfJ expand); Kerr Tr. 783 ("mark<.o:ting order would for(:(~ ltS to eilhcr rcduc~
our ~(;rcage furilicr or face financial haTdship of acquiTing marc base allotmE!nt. N~ithcr of tllt:sc: npti':l!l~ \\.(),.11d .~e fair

...").

11
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impose a system that preordains such winners and losers, particularly when the market is
cuuently adnuttedly in balance.

Order Would Continue to be Ineffective

The proposed order would harn) the industry because any coordinated U.S. restril.:Lion in
supply would merely result in higher sales of foreign hops. As noted abovc, proponents'
agricultural economics expert testified that only 22.5% of the world's hops were produced by
U.S. ~owers in 2003.18 M:oreuver, about 70% of U.S. growers' sales are outside the United
States. 19 If the order were enacted, man)' efficient Amcrican growcrs would be less cumpetitiv.e

and would receive decreased profits because they would be burdened WiLh purchasing base
allotIncnts from growers without demand. As one proponent committee member ackno\\.lcdged,
the cost ofpurchasulg base may drive some growers out of the business completely,21;

Ordcr Would Have Been Counterproductive if Enactcd as PrOQosed

The hops oversupply cited by proponents for the proposed order has apparcntly
cvaporated. Both leading independent hop merchants (John I. Haas and S.S. Steiner) e~tlmatc
thal world alpha acid usage exceeded cunent production by over 920 metric tons (resulting in an
alpha shortage), whilc 2005 estimates suggest a modest positive balallCe of 182 mctric lons.21
Rcstrictions on hop production would have likely resulted in an imbalanced markct.

Rcflecting the healthy demand for 'U,S, hops, both hop and alpha production are cxpected
to cxpand by an estimated 10% in 2005, This suggests a vibrant industry. Convcrsely, reported
drought conditions in Washington may now seriously affect the 2005 crop; if restrictions 011
production had been in effect, the negative impact would he that much greater. F"inall)',
proponents at one time relied on the strong U.S. dollar as a reason for the ordel-. Today'. thc
contlllued strength of the euro and weakness of the dollar means that U.S. hops are no,y
relatively incxpensive on thc world market,

The result ofalI of these and other factors is that the U.S. hop trade suI1Jlus reached a
record $103.7 million for tho 2003-2004 crop year. The state of the market coincides with some
ofthc proponents' surpri.sing testimony that the market had already corrected inlatc 2003 duc to
market responses as well as the Gcnnan crop failurc.22 In addition to coIlfinning a hcalth:-' U.S.
hop market, all of these factors demonstrate the complexity of market forces, complexities that u
HAC could not address.

PrOQoscd Order Would Go Against Bush Administration's Stateg Policics

From a policy perspective, it is undisputed that the proposed order would e~tablish a

1~ Dr. Ray Folwell Tr. 894 (54 million los. produced in the U.S. Y§,. 239 million Ibs. worldwide).
19 Ex. ~3 (HerJIy von Eichel. The Hop Marketing Order) al2.
20 Tom Gasseling of the Proponents Committee tcstifiecl mat if base costs would rise to as much as $2.00 pel pmlnd of
hops, his own opei.a1.ivn might "go broke"; he also aclmowledged that other growers hypotheticaJly could go b('.nkrupt
as well, Gasseling fr. 599-600; See wso Smit.h Tr. 336 {base COl\t ~~ much 2S $3.25 p~:r potUld undez pr~.-j(I..\~ ()I"d~T),
;1 Hopstciner 2004 Guitlt:lines for I lop i:\uying; The i:\anh Rt:pOT12003/20Q4.
2~ Smith Tr. 291, 302; ~~ Cai.pentcr Ti.. 121-2~ {fr~e m8J"1cel forcee (Ire bringing l:UTTcnt supply iT1line \\it~

dCtnand).

"
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govel1:Unent-mandated hop cartel, and Anheuser-Busch must reiterate its incomprehension as to
how a cartel approach can possibly be reconciled with this Country's econoulic, agricultural and
international trade philosophies and policics in the 2IS! century. As Dr. Don Kloth testified, this
cartel approach would run counter to this Administration's stated agricultllraJ policy that
recognizes that "the marketplace is the best guide for allocating resources and provides the most
objective reward for efficiency and good management.,,23

We must also reiterdte that the proposed order would conb.avenc our international trade
policy agenda,24 The United States has 1ong advocated that its trade partners, such a.-; the
Europei:tn countries, move away from the government-regulated programs of the past and allow
the frcc market system to l:nsure that supply meets demand.25 For the Unitcd States to adopt
anti-free market principles domestically would undermine our credibility as v.--ell a~ our
negotiating positions internationally, all for a program that is inequitable., strongly opposed at
least by a vcry substantial plurality, if not a majority, of hop growers and that wi]] shift hop
Illarket share overseas.26

Conclusion

Anheuser-Busch believes that there is no record evidence in favor of the alternative base
period. While wc remain resoluLely opposed to any order, the only alternative base period with
even hypothetical evidentiary support would be a base period consisting of thc three mO$l r\.:l;ent
years prior to any vote.

Wc also bclieve tllat tile process being followed by USDA to obtain additional
infonnation is defective. ill the meanwhile, a study of the actual record by an impartiall"act-
finder should thoroughly establish that proponents failed to establish the proposed order wl1uld
result in greater returns and market stability for U.S. growers. Because of foreigrl competition
alld additional costs tilat would be imposed on U.S. growers by having to purchase allotment
base, thc hearing testimony confimls the opposite in both respects.

Market conditions reflect a vibrant U.S. hop industry in no need of the "relief' ora
marketing order. Moreover, wc believe it is clear that had the proposed order becn enacted in
early 2004, it would have seriously restrained and damaged the llldusiry) not helped it.

Finally, the proposed order would constitute a u.s. govenunent-sanctioned redistribution
ofweaJtll from healthy, expanding growers, to uncompetitive, declining, and in somc ca",es no
longer existjng, growers. This would be grossly inequitable. For this reason alone, we believe
that the USDA should decide against sending the proposed order, in any fonn, to 3 grO\\Oer
referendum.

'13 Kloth Tr. 658-59. (quoting United States Dept. of Agriculture, Food and A~cultural Policy-Taking Stock for 111\:
New Cemuj:):, at 51 (Govemmcm Prulting Ofiice 2003)).
24 rd. lit 659.
2. rd.
110 ld.

6
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March 28, 2005

Respectfully submitted,

7

Counsel for Anheuser-Busch CompaIli~~, Inc.
One Busch Place
St. Louis, Missouri 63118
(314) 577-4019
Waslrington D.C. Bar. No. 452717


